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 1.  TIME:  8:30   CASE#: MSC08-02958 
CASE NAME: VALLEY COMMERCIAL VS WINDSOR 
HEARING ON MOTION TO/FOR COMPEL REQ.FOR PRODUCTION OF DOCUMENTS 
(SET FOUR) FILED BY WINDSOR WALNUT CREEK APARTMENTS, LLC, 
* TENTATIVE RULING: * 
 
The Court adopts the terminology employed in the moving parties’ papers to distinguish 

between the two types of claims being made. 

Special Interrogatory No. 50: 

The “indemnity claim”:  It appears that Tarigo has produced and properly identified all of the 

documents it has in its custody, control and possession regarding the “Indemnity claim.”  As to 

that, the motion is denied. 

The “alleged non-disclosure claim”:  The Court would be inclined to leave further discovery in 

this regard to the expert phase of the case.  However, Tarigo’s Amended Response says that its 

expert will base an opinion on both capitalization rate and the cost of repair.  If and to the extent 

that the expert has been given information by Tarigo about repairs, then (if and to the extent 

they are not part of what was identified with respect to the “indemnity claim”) it shall supplement 

its response to itemize them.  If there is nothing to add, then it shall notify the moving parties 

within ten days of the date of the hearing of this motion. 

Request for Production No. 74:  

The “indemnity claim”:  It appears that Tarigo has produced all of the documents it has in its 

custody, control and possession regarding the “Indemnity claim.”  As to that, the motion is 

denied. 

The “alleged non-disclosure claim”:  The Court would be inclined to leave further discovery in 

this regard to the expert phase of the case.  However, Tarigo’s Amended Response says that its 

expert will base an opinion on both capitalization rate and the cost of repair.  If and to the extent 

that the expert has been given documents by Tarigo about repairs, then (if and to the extent 

they are not part of what was produced with respect to the “indemnity claim”) it shall produce 

those documents to the moving parties.  If there is nothing to add, then it shall notify the moving 

parties within ten days of the date of the hearing of this motion. 

Request for Production No. 75:  

The Court does not now decide what evidence is admissible at trial.  However, the standard for 

discovery is considerably broader than admissibility.    The motion is granted with respect to this 

request. 

Request for Production No. 76:  
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Moving parties are not yet entitled to Tarigo’s expert’s opinion, but they are entitled to all 

documents that provide the facts of the destructive testing that was done.  The “who, what, 

when, where and how” of what was done must be produced.   

So, the motion is granted as to all the items requested in RFP No. 76 other than documents 

which contain the work-product opinions of its experts.   

Sanctions:  

The Court awards sanctions of $2,500, payable by Tarigo to Windsor within thirty days of the 

date of the hearing.  It finds that some of the motion practice could have been avoided with 

more good-faith discussion; some could not.  As to the latter, the scope of discovery is broad 

and the materials whose disclosure is here compelled should have been disclosed without need 

for a motion. 

 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLNT IN 
INTERVENTIO FILED BY TRAVELERS PROPERTY CASUALTY COMPANY OF, THE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

 3.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR BIFURCATE ISSUES OF LIBILITY AND 
DAMAGES FILED BY STATE OF CALIFORNIA DEPARTMENT OF 
* TENTATIVE RULING: * 
 
Before the Court is the State of California, acting by and through the Department of 
Transportation’s (“CalTrans”) Motion to Bifurcate a Legal Issue (the “Motion”). The Motion is 
opposed by plaintiffs Brian and Kiat Favro (collectively, “Favro”). 

Very briefly, this litigation concerns multiple vehicle accidents that occurred in a short span of 
time on Highway 24 in December 2012. The Motion seeks to bifurcate the trial into two phases. 
The first phase would be a trial to determine the liability of the various parties; the second, a trial 
on the remaining issues, including damages. The Court is not now concerned with the merits of 
the parties’ respective positions regarding liability or any other substantive issue in the litigation. 
Rather, the sole question is whether bifurcation is warranted. 

Under Code of Civil Procedure (“CCP”) § 598, the Court has discretion to order an issue to be 
tried before other issues if the convenience of witnesses, the ends of justice, or the economy 
and efficiency of handling the litigation would be served. Under CCP § 1048(b), the Court has 
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discretion to sever an issue and order a separate trial of such issue when a severance will 
further convenience, avoid prejudice, or be conducive to expedition and economy. See also 
Cottle v. Super. Ct. (1992) 3 Cal.App.4th 1367, 1380 (broad discretion to manage complex 
cases). 

Taken together, and in the context of the motion before the Court, CCP §§ 598 and 1048(b) 
provide the Court discretion to take two independent, but related, steps: first, sever the liability 
apportionment issue under § 1048(b), and second, order the now severed liability apportionment 
issue to be tried first under § 598. The Motion frames the issue as an “all or nothing” proposition: 
either the Court both severs the liability apportionment issue and orders it tried first, or the Court 
does neither. The Court agrees that contemplating severance without priority, or priority without 
severance, makes little sense in the present context. 

The papers do not really provide the Court with the information necessary to rule on the Motion. 
The moving papers start to identify the witnesses necessary in each phase, but do not truly 
explain what efficiencies would be gained through bifurcation. For example, are there witnesses 
whose testimony would only be necessary in one phase but not the other?  

In addition, the Motion was filed in December 2015, and the opposition in late May 2016. Given 
the Court’s subsequent rulings on multiple summary judgment motions, the Court considers that 
the posture of the case may have changed sufficiently since the opening and opposing papers 
were filed that the parties may now have a different view of the CCP §§ 598 and 1048(b) 
factors.  

On the papers presently on file, CalTrans has not carried its burden of persuading the Court that 
the case should be bifurcated.  Its tentative ruling is to deny the motion. 

If CalTrans wishes to contest this tentative ruling, then at the hearing, the Court will need a 
clearer understanding of precisely what evidence and precisely what witnesses would be 
required for the jury to resolve the liability questions, and precisely what evidence and what 
witnesses would be required in a second phase, and how that information plays into an analysis 
of the factors enumerated in CCP §§ 598 and 1048(b). 

So, if CalTrans wishes to contest the tentative ruling, then at the hearing, the parties should be 
prepared to discuss in detail at least the following: 

(1) Were the Court to deny the Motion, what inefficiencies, if any, would result? (2) How, 
specifically, would a bifurcated trial eliminate those inefficiencies? (3) What witnesses and 
evidence (if any) would be required in phase one of a bifurcated trial? (4) What witnesses and 
evidence would be required in a phase two trial?  (5) Stated another way: what, if any, 
duplication would occur between the two trials? (6) How would granting the Motion otherwise 
further the objectives reflected in CCP §§ 598 and 1048(b)?   

To sharpen the analysis, the parties should bring two tables.  One should describe the 
witnesses for a bifurcated proceeding; the other for a non-bifurcated proceeding.  The first 
should identify who will testify in each phase, including a very succinct summary of the 
testimony the witness will offer in that phase, and an estimate (in minutes) of the time required 
for that witness’s examination. The second of these two documents will set forth this same 
information, but with respect to a non-bifurcated trial considering all issues in the case 
simultaneously.  See the sample table immediately below.  The Court does not necessarily 
intend to establish a final witness list now.  If a witness is not listed, that will not necessarily 
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preclude that person from testifying at trial.  But the parties should, in good faith, do their best to 
envision how the trial will be conducted if the Motion were to be granted or denied. 

The Court does not intend to limit discussion or argument to the issues set forth above, but 
considers these to be a good starting point for the Court to determine if severance and 
bifurcation is warranted. 

 

 BIFURCATED TRIAL  

PHASE 1   

Witness Brief Description of 
Testimony 

Anticipated Length of 
Testimony 

   

PHASE 2   

Witness Brief Description of 
Testimony 

Anticipated Length of 
Testimony 

 NON-BIFURCATED TRIAL  

Witness Brief Description of 
Testimony 

Anticipated Length of 
Testimony 

 

Finally, the Court notes that its tentative ruling is without prejudice to further discussion of any 
appropriate matter of trial management that may arise at the pre-trial issue conference, 
including the phasing of trial presentations. 

 

  

 4.  TIME:  8:30   CASE#: MSL15-03853 
CASE NAME: RICHMOND DEVELOPMENT VS. CJC T 
HEARING ON MOTION TO/FOR SERVE CORPORATE PARTY BY DELIVERY TO 
SECRETARY FILED BY RICHMOND DEVELOPMENT COMPANY LLC, KPE SHEKOU, 
* TENTATIVE RULING: * 
 

Before the Court is an unopposed motion to serve corporate party by delivery to Secretary of 

State filed by plaintiff Richmond Development Company, LLC (“RDC”). By this motion, RDC 

seeks leave of the Court to serve defendant CJC Trucking (“CJC”) by delivery to Secretary of 

State under California Corporations Code (“CCC”) § 1702.  

CCC § 1702 provides the Court authority to permit service on corporate parties by delivery to 
Secretary of State if certain provisions are met. In relevant part, CCC § 1702 provides:  

 

(a) If an agent for the purpose of service of process has resigned and has not 
been replaced or if the agent designated cannot with reasonable diligence be 
found at the address designated for personally delivering the process, or if no 
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agent has been designated, and it is shown by affidavit to the satisfaction of the 
court that process against a domestic corporation cannot be served with 
reasonable diligence upon the designated agent by hand in the manner provided 
in Section 415.10, subdivision (a) of Section 415.20 or subdivision (a) of Section 
415.30 of the Code of Civil Procedure or upon the corporation in the manner 
provided in subdivision (a), (b) or (c) of Section 416.10 or subdivision (a) of 
Section 416.20 of the Code of Civil Procedure, the court may make an order that 
the service be made upon the corporation by delivering by hand to the Secretary 
of State, or to any person employed in the Secretary of State's office in the 
capacity of assistant or deputy, one copy of the process for each defendant to be 
served, together with a copy of the order authorizing such service. 

 

Here, the Court finds these requirements met. CJC’s agent for service of process resigned on 

July 8, 2015. (Ex. 1.) And RDC’s attempts to serve the defendant at last known place of 

business were not successful. (Ex.2.) 

As a result, the unopposed motion is granted 

  

 5.  TIME:  8:30   CASE#: MSL16-00105 
CASE NAME: PORTFOLIO VS. MCCAGHREN 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

The unopposed motion for judgment on the pleadings filed by plaintiff is granted.  

In ruling on a plaintiff’s motion for judgment on the pleadings, the Court must treat all of 

defendant’s responsive allegations as true. The Motion is analogous to a plaintiff’s demurrer to 

an answer and is evaluated by the same standards. Allstate Ins. Co. v. Kim W. (1984) 160 

Cal.App.3d 326, 330-331. If defendant’s allegations, when accepted as true, constitute a 

defense, the Motion must be denied. See Hardy v. Admiral Oil Co. (1961) 56 Cal.2d 836, 839. 

Here, defendant states in his answer “No statements are false. However, I would like the 

opportunity to defend myself. Prior to accruing the majority of this debt, I experienced financial 

hardships that are continuing to this day.” 

Even accepting this statement as true, as the Court must, defendant’s answer does not 
constitute a defense. As a result, the unopposed motion is granted. 
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 6.  TIME:  8:30   CASE#: MSP02-00183 
CASE NAME: ESTATE OF MILAGROS COSTA-JOHNS 
HEARING ON MOTION TO/FOR RECONSIDER ORDER GRANTING COORDINATION 
PETITION FILED BY AMERIPRISE FINANCIAL, INC., BRECEK & YOUNG 
* TENTATIVE RULING: * 
 
Respondents Ameriprise Financial, Inc., Brecek & Young Advisors, Inc., Michael Reed and 

Nancy Reed move for reconsideration of this Court’s order granting a petition for coordination.  

Under the extraordinary circumstances presented by this case, the Court finds the motion for 

reconsideration is meritorious.   

At the April 1, 2016 hearing on the motion for coordination, the Court was concerned that there 

was no opposition present.  It specifically asked petitioner if he had served the pleadings and 

notice of the hearing on respondents.  Petitioner said he did.  It turns out he did not – at least 

not as required by law.  In addition, petitioner led the Court to believe there was no opposition to 

the petition.  That was false.  There is.   

So the full picture can be brought into focus, the Court finds the following facts. 

On February 9, 2016 Daniel Gonzales, “Special Administrator on behalf of Christina J. Gonzalez 

and Nicholas E. Gonzalez” filed a “Notice of Submission of Petition for Coordination.” 

On February 19, 2016 the Sacramento Superior Court issued an order determining Daniel 

Gonzalez to be a vexatious litigant.  When issuing that order the Court stated, “…Gonzalez has 

filed more than five actions in the immediately preceding seven years that were determined 

adversely against him.  (CCP 391(a).) Since 2009, Gonzalez had filed five appeals all of which 

were dismissed.  Additionally, the Court takes judicial notice of its files…in which Gonzalez has 

acted as a pro per plaintiff which demonstrate that Gonzalez has repeatedly filed frivolous and 

unmeritorious motions.” (Exhibit J to Declaration of Megan Hyati, filed May 3, 2016.) 

On February 25, 2016 (no doubt unaware of the vexatious litigant order) the Chair of the Judicial 

Council issued an “Order Assigning Coordination Motion Judge”, directing the Presiding Judge 

of the Contra Costa Superior Court to appoint a coordination motion judge.  

On March 2, 2016 the Presiding Judge of the Contra Costa Superior Court assigned this 

Department to serve as the coordination motion judge.  The Presiding Judge’s order directed 

petitioner to serve a copy of that order on all parties to the included actions.   

On March 16, 2016 this Court issued an order setting the matter for hearing on April 1, 2016.  

That order noted that there was no opposition on file, and set March 24, 2016 a date by which 

opposition should be delivered to chambers.   

On March 17, 2016 petitioner served on respondents a document entitled “Notice of Order 

Granting Coordination Petition and Transferring Jurisdiction and Venue to Contra Costa County; 

objection to Jurisdiction and Venue in Sacramento County.”  To that he attached the orders of 
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the Chair of the Judicial Council and the Presiding Judge.  He did not attach a copy of this 

Court’s March 16, 2016 order.   

On March 25, 2016, petitioner filed a pleading entitled “Non-Opposition Statement to Order 

Coordination of Probate Proceedings; Declaration of Daniel Gonzalez.”  The caption listed 

“Date: April 1, 2016, Time: 10:00 a.m.” Exhibit A to that pleading is a copy of the Court’s March 

16, 2016 order.  However, there is no proof of service attached to the March 25 pleading.  (The 

pleading was filed on March 28, 2016.)  Even under petitioner’s telling of the facts, that is the 

earliest that he could be construed to have given notice to respondents of the hearing date. 

At the April 1, 2016 hearing, in the absence of any opposition, the Court asked petitioner if he 

had given notice to all parties.  He represented that he had done so.  Hearing no opposition, and 

finding the petition could generously be construed to be meritorious, the Court granted the 

petition, issuing an order to that effect on April 4, 2016. 

Petitioner did not serve that order until April 20, 2016. 

On May 10, 2016, respondents Ameriprise Financial Inc., Brecek & Young Advisors, Inc., 

Michael Reed and Nancy Reed filed a motion for reconsideration of the order granting the 

petition for coordination.  They alleged a number of procedural irregularities, including the failure 

of petitioner to serve them properly.  Specifically, respondents say petitioner did not serve a 

copy of the actual petition for coordination or the supporting documents on them.  

 In addition, they alleged that petitioner was less than candid with the Court about the status of 

two of the cases that were included in the petition for coordination: (Christina Gonzalez v. Todd 

W. Johnson et al. No. 34-2011-00107430 and Daniel Gonzalez v. Todd W. Johnson et al. No. 

34-2013-00153923).  Just a few days before the petition was filed, judgment was entered for 

Nancy E. Reed against plaintiff Daniel Gonzalez in those two cases. (Judgment in Favor of 

Defendant Nancy E. Reed Against Plaintiff Daniel Gonzalez, filed February 3, 2016.)  And just 

after the petition was filed, those two cases were called for trial in the Sacramento Superior 

Court.  When plaintiffs failed to appear for trial, the cases were dismissed.   

Respondents’ counsel say they had no notice of the April 1, 2016 hearing date, despite their 

efforts to obtain information about the coordination petition from the Judicial Council. Ironically, 

they did not receive the file (most of which consisted of documents petitioner should have 

served upon them) until April 1, 2016 – the very day the Court was hearing the motion to grant 

the petition. 

In response, petitioner filed a very long declaration, most of which recites the (irrelevant) history 

of the cases in Sacramento.  However, in paragraph 16 he concedes, implicitly, that he did not 

serve a copy of the petition or the supporting documents on respondents; only a “Notice of 

Submission” which sought to put on respondents the burden of requesting copies of documents 

which should have been served on them. 

In that same paragraph, he says “On February 12, 2016 I informed the Judicial Council that the 

Sacramento Civil actions were dismissed ‘without prejudice’ to permit the Contra Costa Probate 

P02-00183 to continue.”  That appears to be incorrect.  Rather, the consolidated matters were 
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simply dismissed when plaintiffs failed to appear for trial.  The Sacramento Superior Court made 

no determination that they were dismissed to enable the Contra Costa County probate matter. 

Hayati Declaration, Exhibit C.  (The Court notes that Petitioner’s Exhibit GG to his opposition to 

this motion for reconsideration is a February 10, 2016 dismissal without prejudice of Christina 

Gonzalez claims in that matter.  Presumably, some claims were dismissed by Christina 

Gonzalez on February 10, 2016 and the rest by the Court on February 12, 2016.) 

Rule 3.523 requires service of notice of submission of petition, the petition and supporting 

documents to be served on each party appearing in each included action within five court days 

of submitting the petition for coordination. 

Rule 3.527 requires petitioner to provide notice of the hearing on the petition for coordination to 

each party appearing in an included action.   

Mr. Gonzalez violated Rule 3.523 by not serving a copy of the petition and supporting 

documents on each party appearing in the included action 

Mr. Gonzalez violated Rule 3.527 by not providing notice of the hearing on the petition for 

coordination to each party appearing in an included action.  His “notice of non-opposition” was 

not proper notice of the hearing date, and even if it were considered such notice, it was not 

timely. 

Mr. Gonzalez also failed to serve all copies of the papers he filed in opposition to respondents’ 

motion. He served a copy of his memorandum in opposition (late); he did not serve copies of 

any of the supporting exhibits.   

The Court finds ample cause to reconsider the matter.  Now that respondents have appeared, 

they have asserted additional defects in the petition.  They are correct.  Petitioner failed to 

comply with Code of Civil Procedure, Section 404.   

That provides: “a petition may be submitted…by any party to one of the actions after obtaining 

permission from the presiding judge, or by all of the parties plaintiff or defendant in any such 

action.”  Here, the petition was not submitted by all of the “parties plaintiff” and he failed to 

obtain the permission of any presiding judge.  Thus, the petition was defective and should not 

have been granted. 

Even if that were not the case, the petition lacked merit.  As the record makes clear, two of the 

cases (In re Nicholas Ernesto Gonzalez No. 34-2008-00006531 and In re Christina Jennifer 

Gonzalez No.34-2008-00006532) are very old cases which went to judgment long ago.  (Mr. 

Gonzalez asserts he has an assignment of those judgments.)  Two of the cases (Christina J. 

Gonzalez v. Nancy Reed et al. No. 34-2011-00107430) and Daniel E. Gonzalez v. Nancy Reed 

et al. No. 34-2013-00153923) were dismissed on the day of trial shortly after the petition for 

coordination was filed.   

That leaves only Nicholas E. Gonzalez v. Todd W. Johnson No. 34-2105-00184785 and In re: 

Estate of Milagros Costa Johnson No. P02-00183.  There is no evidence that either is complex 
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or that they meet the standards of CCP § 404.1.  These are perfectly manageable cases and do 

not require coordination. 

The Court finds: 

1) The petition for coordination was granted improvidently; 

2) Petitioner failed to serve respondents properly or timely with the petition and supporting 

documentation in violation of Rule 3.523 of the California Rules of Court; 

3) Petitioner failed to give respondents timely notice of the hearing of the petition for 

coordination in violation of Rule 3.527; 

4) In the absence of respondents, petitioner was less than candid with the Court; 

5) Having been apprised of what now appear to be all the relevant facts, the petition for 

coordination does not meet the standards of either CCP § 404 or CCP § 404.1. 

Accordingly, the Court reconsiders its April 4, 2016 Order.  For all the reasons given above, it 

finds that Order was improvidently made.  It hereby vacates that order and enters instead this 

order denying the petition for coordination. 

However, the Court is mindful that a Coordination Trial Judge has now been appointed.  

Accordingly, it orders that a copy of this Opinion and Order on Reconsideration be transmitted to 

the Chair of the Judicial Council with the recommendation that the Chair vacate the order 

appointing a Coordination Trial Judge and all orders made to enable coordination of these 

matters.  The two remaining cases should be restored to the state in which they lay prior to 

February 2016.   

 

ADD-ON 

7. TIME:  8:31   CASE#: MSC13-00517 
CASE NAME: BULLERI V DOMINATOR, INC. 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT AGREEMENT UNDER CCP § 
664.6 
* TENTATIVE RULING: * 
 
The parties reached a settlement of this case which is to be given effect pursuant to Code of 

Civil Procedure Sec. 664.6.  Thus, the matter to be tried on June 27, 2016 is breach of the 

settlement agreement.  See paragraph 3.7 of the settlement agreement. 

However, it is unclear to the Court whether one party or the other is seeking specific 

performance of the section 3.6(a) of Modification No. 1, liquidated damages, or something else. 

The parties are to appear prepared to discuss (i) what they intend to try on June 27, (ii) how 

many trial days will be required, and (iii) whether a jury is requested.  If a jury is requested, the 

parties shall bring a draft verdict form, and proposed jury instructions.  The Court will pre-try the 

case at this hearing.  If entitlement to liquidated damages is in dispute the Court will establish a 

briefing schedule to have the issue briefed prior to the start of trial. 
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